
 

 

Litigation privilege—deception as to purpose of 
correspondence does not prevent claim to 
privilege (Ahuja Investments v Victorygame) 

This analysis was first published on Lexis®PSL on 16 June 2021 and can be found 
here (subscription required). 

Dispute Resolution analysis: In the context of ongoing litigation between the parties, the 
question on appeal was whether a letter of claim sent under the pre-action protocol for 
professional negligence to Ahuja’s conveyancing solicitors, Stradbrooks, as well as the 
response from Stradbrooks’ insurers, were within the scope of litigation privilege. The 
High Court, on appeal from the order of Master Pester, held that the dominant purpose of 
the correspondence was to elicit information to be used in the ongoing present 
proceedings and even though there was an element of deception as to the purpose of the 
correspondence, there was no principled reason why the protection of privilege should 
not be available in relation to that information. The decision also stresses that the 
privilege is that of the litigant, not the third party. Written by Natalie Todd, partner at PCB 
Byrne LLP. 

 
Ahuja Investments Ltd v Victorygame Ltd and another [2021] EWHC 1543 (Ch) 
 

What are the practical implications of this case? 

Mr Justice Vos found that there is no principle which would prevent a claim to privilege where the 

other party to the litigation is induced to provide information which they would not have provided had 

they known the true purpose of the request and where the true purpose was deliberately concealed 

or suppressed. The reason for no such principle is that the purpose of litigation privilege is to enable 

a litigant to obtain information which can be placed before their legal advisers for the purpose of 

pursuing their proceedings without having to worry that such information may have to be disclosed 

to the other party (see paras [59] and [61]). 

Practitioners should be wary however, as it is clear from the authorities considered, that in cases of 

clear deception by the instigator, and in cases involving the parties to the proceedings (as opposed 

to a third party), litigation privilege has not always applied (the judge considered Waugh v British 

Railways Board [1980] AC 521, Plummers Ltd v Debenhams plc [1986] BCLC 447 and London Fire 

and Emergency Planning Authority v Halcrow Gilbert & Associates; Halcrow Gilbert & Associates v 

Jones [2004] EWHC 2340 (QB)). 

What was the background? 

Ahuja admitted that it sent a pre-action letter to Stradbrooks and threatened to issue proceedings in 

order to elicit information for the purposes of its existing proceedings against the defendants rather 

than genuinely intending to pursue Stradbrooks. Ahuja anticipated that it would not get the information 

it wanted if it requested it for the present proceedings, and therefore arranged for its solicitors to write 

a letter of claim. 

Master Pester relied heavily on the decision of Birss J in Property Alliance Group Ltd v The Royal 

Bank of Scotland plc [2015] EWHC 3341 (Ch). That case had involved deception in order to elicit 
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information in a meeting which was secretly recorded. Birss J considered that this deception allowed 

him to assess the dominant purpose of the meeting from the point of view of those who had been 

misled into attending. Birss J considered that Property Alliance Group, having mastered the 

deception, could not complain if the court concludes that the fair and correct way of assessing what 

the dominant purpose of the meeting was, is to look at it from the other perspective. 

The Master considered that in determining the dominant purpose of the correspondence, he needed 

to consider both parties’ points of view and how the correspondence would have been seen from 

Stradbrooks’ and its insurers’ point of view. He found that the documents were not privileged and had 

to be disclosed to the defendants. 

Ahuja appealed. 

What did the court decide? 

The case is a useful reminder of the rationale for litigation privilege Vos J referred to Winterthur Swiss 

Insurance Co v AG (Manchester) Ltd (in liq) [2006] EWHC 839 (Comm) and Waugh. In Winterthur, 

the rationale was based on encouraging third parties to speak freely and that the litigant (or potential 

litigant) should not fear that what is said or written might be disclosed. 

 

Vos J held that it was clear from Grant v Downs (1976) 135 CLR 674, Guinness Peat Properties Ltd 

v Fitzroy Robinson Partnership (a firm) [1987] 2 All ER 716 and Winterthur that, in assessing 

objectively the dominant purpose of the material for which privilege is claimed, it is the purpose of the 

instigator which is relevant (paras [22–25] and [48]). Birss J in Property Alliance Group also looked 

at the purpose/intention of the third parties from whom the information was sought. However, Vos J 

considered that this can only be explained on the basis of the active deception which he found to be 

a ‘crucial’ factor in reaching his decision. 

 

Having considered the evidence, Vos J considered that assessed objectively, the dominant purpose 

of Ahuja in bringing the correspondence into existence was to obtain information for use in the current 

proceedings. He then had to decide whether there was any deception and if there was, whether this 

changes that conclusion or prevents them from relying on litigation privilege. 

In allowing the appeal, Vos J found that although there was an element of deception as to the purpose 

of the correspondence, this does not prevent Ahuja from claiming privilege in relation to the 

documents, as the dominant purpose of the correspondence was to obtain information in relation to 

these proceedings (para [65]). 

The fact that the correspondence was not confidential as between Ahuja and Stradbrooks and could 

not therefore be subject to a claim for privilege in litigation between Ahuja and Stradbrooks does not 

prevent Ahuja from maintaining a claim to privilege in these proceedings (para [73]). 

Case details 
 

•  Court: Business and Property Courts of England and Wales 
 

•  Judge: Mr Justice Vos (sitting as a Deputy Judge of the Chancery Division) 
 

•  Date of judgment: 8 June 2021 
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Natalie Todd is a partner at PCB Byrne LLP, and a member of LexisPSL’s Case 
Analysis Expert Panels. If you have any questions about membership of these panels, 
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